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Appearances: Nancy Brasner, Field Representative, for California
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Kingsley by Ann M Freers, Attorney, for Sylvan Union El enentary
School District.
Bef ore Hesse, Chairperson; Craib and Cam | 1li, Menbers.
DECI S| ON

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on appeal by the California
School Enpl oyees Associ ation and its Syl van Chapter 73
(Association) of a Board agent's dism ssal (attached hereto) of
its charge that the Sylvan Union Elenentary School District
(District) violated section 3543.5(a), (b) and (c) of the
Educati onal Enpl oynment Rel ations Act by: (1) unilaterally
elimnating instructional aide positions; (2) refusing to
negotiate the effects of its layoff of. i nstructional aides; and
(3) transferring bargaining unit work to non-bargaining unit
enpl oyees. W have reviewed the Board agent's dism ssal, the

Associ ation's appeal, and the District's response, and affirmthe

di sm ssal in accordance with the discussion bel ow.



The Association's allegation that the District's conduct
constituted a unilateral action when it "negotiate[d] w th schoo
site advisory councils regarding the elimnation of Instructional
Ai de positions" was properly -dism ssed by the Board agent as
there were no facts presented that the District negotiated mﬂth
the school site advisory councils.® The unfair practice charge
states only that the District discussed the layoff of the
instructional aides and hiring of supplenental teachers with the
school site advisory couhcils, and that the District's curricul um
coordi nator reconmended that the proposals submtted by the
school site advisory council be inplenented.

In dismssing the allegation that the Eistrict refused to
negoti ate over the effects of its layoff of instructional aides,
the Board agent noted that the collective bargaining agreenent
between the District and Association contained an extensive
provi sion addressing the effects of a |ayoff. (Article XVi.)
The Board has held that neither party has a duty to negotiate

over a matter covered by the express terns of an existing

coll ective bargaining agreenent. (See, e.g., Placentia Unified

School District (1986) PERB Decision No. 595.) Thus, the

District had no duty to negotiate over those matters covered by
the layoff provision of the parties' collective bargaining

agreenent .

I'n its appeal of the disnmissal, the Association does not
address the Board agent's dism ssal of this allegation regarding
t he school site advisory councils.
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The Association also alleged that its request fo bargai n the
effects of the layoff included effects not covered by the |ayoff
provi sion of the collective bargaining agreenent. Even assum ng
this allegation is true, the Board nonetheless finds that this
al | egati on was properly dism ssed. In addition to the |ayoff
provi sion, the collective bargai ning agreenment contained a zipper
clause (Article XVI), wherein the parties nmutually waived the
right to nmeet and negotiate on all matters within the scope of
representation during the termof the collective bargaining
agreenent. This provision afforded both parties the right to
refuse to negotiate changes in the status quo as to negotiable
terms and conditions of enplbynent during the term of t he |
agreenment, whether such terns and conditions were established by
contract or past préctice. The provision covers all negotiable
subjects, even if they were not within the contenpl ation of the
parties at the time they negotiated the agreement. - (Los Rios

Community College District. (1988) PERB Decision No. 684.)

Consistent with the Board' s decision in Los Rios, the Board
concludes that the parties waived any duty to bargain the effects
of the layoff not covered by the collective bargaining agreenent.
Furthernore, the Association has not alleged that the District's
i npl ementation of the layoffs constituted a change in past
practice. Accordingly, the Board agent properly dismssed this

al | egati on.

As to the Association's allegation that the D strict

transferred bargaining unit work out of the unit, the Board finds
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that the Association has failed to present any facts supporting

its allegation. In Eureka Gty School District (1985) PERB
Deci sion No. 481, the Board established the test for proving an
unl awful transfer of bargai ning unit work. Specifically, the

Board stated that:

. . . the charging party nust establish, as a
threshold matter, that duties were, in fact,
transferred out of the unit; that is, that
unit enpl oyees ceased to perform work which
they had previously performed or that nonunit
enpl oyees began to perform duties previously
perfornmed exclusively by unit members. ...
(1d. at p. 15; enphasis in original.)

In its unfair practice charge, the Association sinply states that
the District posted a District-w de notice of enploynent for
suppl enental teachers to replace laid-off instructional aides.
Wthout facts establishing that the duties were actually
transferred out of the bargaining unit, the Association's
al | egati on does not state a prima facie case.
ORDER
For the foregoing reasons, the unfair practice charge in

Case No. S-CE-1246 is hereby DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Craib and CamIli joined in this Decision.



STATE Of CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

--,;-‘\ Sacramento Regional Office
% 1031 18th Street, Room 102
of
/  Sacramento, CA 95814-4174
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: gie® (916) 322-3198

April 28, 1989

Nancy Brasner, Field Representative
California School Enployees Association
1240 North Main Street, Suite 194

Mant eca, CA 95336

Re: California_School Enployees_Association, Chapter 73 v.
Sylvan Union School _District. Unfair Practice Case

No. S CE-1246

Dear Ms. Brasner:

The above-referenced charge all eges that Sylvan Union School
District violated Governnment Code section 3543:5(c) by
unilaterally elimnating instructional aide positions, by
refusing to negotiate effects of the layoff of instructional

ai des, and by transferring bargaining unit work to nonbargai ni ng
unit enpl oyees.

| indicated to you in ny attached letter dated April 14, 1989
that the above-referenced charge did not state a prim facie
case. You were advised that if there were any factual

i naccuracies or additional facts that would correct the
deficiencies explained in that letter, you should anend the
charge accordingly. You were further advised that unless you
anended the charge to state a prima facie case, or withdrew it
prior to April 21, 1989, the charge would be di sm ssed.

| have not received either a request for w thdrawal or an anended
charge. | amtherefore dism ssing the charge based on the facts
and reasons contained in ny April 14, 1989 l|etter.

Right to Appeal

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing an
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appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal (California Adm nistrative Code, title
8, section 32635(a)). To be tinely filed, the original and five
copi es of such appeal mnmust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

tel egraph, certified or Express United States mail postmarked no
|ater than the last date set for filing (California

Adm ni strative Code, title 8, section 32135). Code of Civil
Procedure section 1013 shall apply. The Board's address is:

Public Enpl oynent Rel ations Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinmely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty cal endar days
follow ng the date of service of the appeal (California

Adm ni strative Code, title 8, section 32635(hb)).

Service

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" mnust
acconpany each copy of a docunent served upon a party or filed
with the Board itself. (See California Adm nistrative Code,
title 8, section 32140 for the required contents and a sanple
form) The docunment will be considered properly "sérved" when
personal |y delivered or deposited in the first-class mail postage
paid and properly addressed.

Extension of Tine

A request for an extension of time in which to file a docunent
with the Board itself nust be in witing and filed with the Board
at the previously noted address.: A request for an extension nust
be filed at l|least three cal endar days before the expiration of
the tine required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpanied by proof
of service of the request upon each party (California

Adm nistrative Code, title 8, section 32132).
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Final Date

If no appeal is filed within the specified tine limts, the
dismssal wll becone final when the tinme limts have expired..
Si ncerely,

CHRI STI NE A. BOLOGNA
General Counsel

By .
Bernard McMoni gl e

Staff Attorney

At t achnment
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April 14, 1989

Nancy Brasner, Field Representative
California School Enployees Association
1240 North Main Street, Suite 194

Mant eca, CA 95336

Re: California School Enployees Associatjion, Chapier 73 v.
Sylvan Union School District. Case No. S CE-1246
WARNI NG LETTER

Dear Ms. Brasner:

The above-referenced charge alleges that Sylvan Union School
District violated Government Code section 3543.5(c) by .
unilaterally elimnating instructional aide positions, by
refusing to negotiate effects of the layoff of instructional

ai des, and by transferring bargaining unit work to nonbargai ni ng
uni t enpl oyees.

My investigation revealed the followng. The Sylvan Union School
District has traditionally enployed both instructional aides and
suppl enental teachers to work with elementary school children
with remedi al needs in such areas as reading, mathematics, and
the | anguage arts. Each elenentary school was free to use
instructional aides, supplenental teachers, or a m xture of both.
There was at |east one school in the district in each of these
categories. In md-June of 1988 the school site advisory
commttees at Coleman F. Brown and Sylvan El enentary Schools nade
a reconmendation, to the Board of Education, for a change in
their Chapter 1 progranms for the 1988-89 school year. This
change would create a lack of work for instructional aides at the
two schools. On June 29, 1988, the district board passed a
resolution inplenenting the program change and directing that
Chapter 1 instructional aides at the two schools be notified of
their resulting layoff. July 21 the union nmet with the district
representatives regarding the layoff. At that neeting, counse
for the District advised the union that the district was under no
obligation to bargain over the effects of the layoff as the

col l ective bargaining agreenment covered the subject. On August 1
the union sent a bargaining proposal to the district over the
effects of the layoff, which included subjects that were not
covered by the collective bargaining agreenent. To date the
district takes the position that it is under no obligation to
bargain over the effects of the layoff. On or about October 20,
1988, the district began the enploynment process for hiring
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suppl enental teachers to take over the work that had previously
been performed by instructional aides at Colenman F. Brown and

Syl van El enentary School s.

Based on the facts above this charge does not charge a prim
facie violation of EERA for the reasons that follow. The first
allegation is that it was an illegal unilateral action for the
district to "negotiate with the school site advisory councils
regarding the elimnation of instructional aide positions."”

Under Grant _Joint_Union H gh School District (1983) PERB Deci sion
No. 1976, to establish unilateral action, the charging party mnust
establish that the enployer breached or otherwi se altered the
parties' witten agreenent or its own established past practice.

| nvestigation has reveal ed that school site advisory councils
make only recommendations to the Board of Education regarding the
conduct and design of prograns within the schools. There is no
negoti ati ons between the councils, consisting of a cross-section
of the school community, and the board. Further, no show ng has
been nade that accepting the recomrendati on of the school site
advisory council to elimnate instructional aide positions either
alters the witten agreenent of the parties or changes an
establ i shed past practice. Therefore this allegation nust be

di sm ssed.

Your second allegation is that the district violated EERA when it
refused to negotiate over the effects of the layoff of the

i nstructional aides. My investigation reveals that the contract
bet ween the parties contains an extensive effects of |ayoff
clause, Article XVI in the contract. In addition, Article XV,
titled "M scellaneous,"” contains what is traditionally referred
to as a zipper clause. In Los Ros Comunity College District
(1988) PERB Decision No. 684 the Board reviewed the inpact of

zi pper cl auses. In that case the Board stated,

Here, the zipper clause purports to mutually
wai ve the right to negotiate over any
"subject matter" for the termof the
agreenent, whether or not such subject or
matter was "within the know edge or

contenpl ation" of the parties at the tine the
agreenent was negotiated. There is no

| anguage which could be construed as limting
the effect of the clause as affording both
parties the right to refuse to negotiate
changes in the status quo as to otherw se
negotiable terns and conditions of enploynent
for the duration of the agreenent (subject to
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reopener provisions), whether such terns and
conditions are established by contract or by
past practice.

The zipper clause in your agreenent is simlar to that described
by the Board in Los_Rios. Accordingly, this allegation nust be
di sm ssed.

Your last allegation was that the District Board violated EERA by
transferring bargaining unit work out of the unit. I n Eureka
School District (1985) PERB Decision No. 481, the Board held that
where unit and nonunit enployees previously perforn1sone overl ap
of the sane duties the enployer does not violate the duty to
bargain by nerely increasing the quantity of work that the
nonunit enpl oyees perform That is true even if the anount of
wor k perfornmed by unit enployees is decreased. The Board further
stated that, "in order to prevail in a unilateral transfer of
work theory, the charging party nust establish as a threshold
matter that the duties were in fact transferred out of the unit;
that is, unit enployees ceased to performwork which they had
previously perfornmed or that nonunit enployees began to perform
duties previously perforned exclusively by unit enployees.” You
have indicated that the work has traditionally been done by unit
and nonunit enpl oyees. You have further indicated that the
District has nmaintained at |east one instructional aide
perform ng these duties. Accordingly, under Eureka School
District, this allegation nust also be dism ssed.

For these reasons, the charge as presently witten does not state
a prima facie case. If there are any factual inaccuracies in
this letter or any additional facts that would correct the
defi ci enci es expl ai ned above, please anend the charge
accordingly. The anmended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled First_ Anended
Charge. contain all the facts and all egations you wi sh to make,
and nust be signed under penalty of perjury by the charging
party. The anmended charge nust be served on the respondent and
the original proof of service nust be filed with PERB. If | do
not receive an anended charge or withdrawal from you before

April 21, 1989, | shall dism ss your charge. |f you have any
gquestions, please call ne at (916) 322-3198.

Si ncerely,

Bernard McMonigle
Staff Attorney



